Board of Elections admits to violations of open records and open meetings laws and faces mandatory injunction against actions and pays part of the plaintiff’s 

attorney fees

By Joseph Pardington

Superior Court Judge John W. Smith ruled in favor of the plaintiffs in the case of Lothrop et al vs. the Chatham County Board of Elections. 
The judge found that the defendant, the Chatham County Board of Elections, had violated open meetings and open records laws. The judge ordered the board change its practices to comply with the laws of the state. 

Smith awarded only partial attorney fees to the plaintiff. Instead of ordering Chatham County to pay the full fee of $35,000 in attorney fees, Smith ordered the defendant to pay $3,500 in attorney fees. 

In addition to granting partial attorney fees the judge issued a summary judgment following the hearing, saying that the defendant had indeed violated the open meetings and open records laws of the State of North Carolina. Smith issued a mandatory injunction against the board, which ordered the board to post notices for all of its meetings, provide timely access to all notes of the meetings (unless compelling reasons exist for confidentiality as in some closed meetings) and to provide the public timely access to draft minutes of meetings.
 “I believe the public interest has been fully served by the relief I have granted,” Smith said of his judgment. 
Smith also said that he took into account the good faith effort of the Board of Elections who made decisions based on what they believed were important deadlines for actions. Smith stopped short of calling the board’s actions emergency meetings, which would have exempted them from some of the requirements of the law.
Mary Lucas attended the hearing in support of the plaintiffs, Gretchen Lothrop and Gael McKeon.
Lucas criticized the judgment. 
“The Board of Elections was wrong,” Lucas said. “The citizens pay for it.”

Ken Boggs, who also supported the plaintiffs, also rejected to the verdict.
“I’m disappointed that the judge feels the case was only worth $3,500. He’s now told them they could violate the law and drag it out as long as possible in the legal system,” Boggs said. “Even though they were guilty under the law, the reality is that (the County Board of Elections) won.”

Boggs added that the ruling would “punish the citizens of Chatham County for seeking justice. I’m disappointed the judge could not give us justice.” 
The ruling means that the plaintiffs will need to pay the remainder of the attorneys’ fees not covered in the judgment.
Prior to the hearing, on Wednesday, September 6, both parties met for almost five hours for mediation. No agreement was made and the matter went on to the courtroom. 

Also prior to the hearing, Judge Smith on Monday met with attorneys for both parties in an off-the record conference. Once the parties had returned to the hearing, the motion for summary judgment was followed. 
The plaintiffs’ attorneys explained the violations of law and then the defendants’ attorney responded.

Amanda Martin, who represents the North Carolina Press Association in other cases, spoke on behalf of the plaintiff. Martin provided details on three board meetings that were in violation of the open meetings laws. January 17, March 7 and March 14 were the meetings in question. 
Also at issue were seven instances of records being withheld from the plaintiffs. . The records include the minutes of December 19, January 6 and March 7, among others.
“The public has a right to inspect and copy public records as promptly as possible,” Martin said. “Draft documents are public and those minutes are public. What we have here is a series of meetings and a series of requests for information of those meetings.”

Representing the Board of Elections was Paul Messick, who said he had no disagreement with regard to the laws as stated by Martin. 
“This case has to be placed into perspective,” Messick said. 
He added that volunteers did the bulk of the work for the board and that any instances of failing to provide adequate notice were “inadvertent on the part of the defendant.”

Smith seemed to agree with Messick that none of the violations were intentional. 
“My first inclination is to deny attorneys’ fees when you don’t have a corrupt intent.” 
But Smith added, “The technical violations are so clear. It’s hard to believe it couldn’t have gotten resolved.” 
Smith said that weighing all the issues, burdens and needs, he thought it “would not be fair to assess full attorney fees.”
Martin asked that the judge consider ordering more training for the Board of Elections. 

Smith responded: “I think they are highly motivated to get the right answer.”

